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there. ' 

Q. Do you have any recollection of what the 
Rockwell hardness or the flexural modulus or all that stuff 

was of this material? 

A . No . 

Q. It was never tested for that? 

A. Well, I'm sure it was tested for that. I just 
wasn't interested or privy to or have the results of those. 

Q. Who would? 

A. Dave Fox. He was handling that. 

Q. Who was handling the advertising and all that? 

A. We had a gal there, Laura King, who handled all 

that stuff. 

Q. She is no longer there? 

A . No . 

Q. You moved on to another iteration of the 

proj ect? 

A. Pardon? 

Q. You moved on to another development of the 
product from what's -- 

A. Upgraded it . 

Q. Upgraded it? 

A. Uh-huh, I guess you'd say. 

Q. Can you describe the upgraded product? 

A. Gray, thicker. 

Q. Do you recall how thick? 

I can only guess. I think it was around 20 
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We didn't have everybody send us sample every 
time we called them and ask them if they could make what we 
were looking for. 

Understand I didn't do all the bird dogging on 
this. I did in the beginning and turned it over to Dave Fox 
at Schneider Plastics and he did most of the calling around 
and looked at the samples and things like that. 

Q. Was there any formal testing -- 

A. I'm sure, yeah. 

Q. --at the shop by New Age? 

A. Everything was tested, but see you're asking me 
questions I can't really give you -- the answer is yes, 
there was testing, but I wasn't part of the testing. 

Q. What was the nature of the testing as far as -- 

A. Everything to the hardness, to the modulus to 
the flexibility. All the characteristics of the plastic. 

Q. It was tested at Schneider? 

A. No, I don't believe they had the capabilities 
to test them there. I don't know what capabilities they 
had. They have a pretty nice lab there, but I don't believe 
they had the capabilities to totally test it. I believe 
they had it done someplace. I just don't know that. 

Q. But that's not something you were directly 
involved in? 

A. No. 

Q. Schneider has a lab? 

A. Had a -- they had a -- a -- well, when you say 
lab, I wouldn't call it a lab, but it was a room where they 
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Q. You don't vjphink that -- ^ 
J A. No, not at all. Never even saw their mat. The 

f 

changes in the thickness were not made because we saw 
somebody else's product and said "Let's change it," because 
there wasn't really much competition at that time. The 
changes were made in our own development and improvement . 

Q. The patent lists a number of properties of the 
plastic that is specified as a polypropylene obtained or 
manufactured by Rexene Resins.. Do you recall -- 

A. Now I do, yeah, Rexene. They supplied the 

resin. 

Q. That would have gone to Imperial at that time? 

A. That went to Witt, as I recall. 

Q. To Witt? 

A. As I recall. 

Q. These values, as far as you recollect, did they 
come from Rexene? 

A. Oh, the ones in the patent? 
Q. Yeah. 

A. I don't know where they came from. I really 
don't. See, I didn't write all this stuff. Understand, 
this the patent was done by Neil's office. I didn't write 
any of this stuff at all because I don't even understand it. 

Q. What about the language in the patent about 
five ounces of being supported at 10 inches, so the plastic 
should be strong enough that when you flexed it, it should 
support five ounces. 

Do you recall any kind of testing done to 
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Polyethylene and ethylene copolymers 
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Chevron: 

DuPont: 

Eastman; 

Exxon: 

Quantum, 
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Rexene: 
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2. Processing temperature range. *F. 
(C - compression; T - transfer: 
1 - injection; E - extrusion) 
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Resin transfer molding 290 
Tape and fiber placement 291 

Rotational molding 293 

Thermoforming 294 
Thermoforming molds 298 

Transfer molding 236 

Auxiliary equipment and 
components 299 

CAD/CAM/CAE 300 
Coating equipment 304 

Electrostatic coating 304 

Extrusion coating and laminating 305 

Roll coating 307 
Controls and instruments 302 
Dryers 309 

Rim handling equipment 312 

Biaxial orientation 312 

Laminating 314 
Granulators 316 
Heat transfer equipment 318 

Chillers and cooling towers 318 

Liquid-circulating temperature 
controls 321 
Heaters 322 

Mixing and compounding 324 
Color measurement and control 328 
Dry solids mixers 324 
Liquid and paste mixers 326 
Motionless mixers 327 

Pelletizing and dicing 329 

Radiation processing 330 

Robots 332 

Testing 335 

Weigh feeding and blending 338 

Fabricating and finishing 341 

Assembly of fabricated parts 342 

Adhesive bonding 342 

Electromagnetic bonding 345 

Hot plate welding 347 

Induction bonding 347 

Insert bonding 349 

Radio frequency sealing 350 

Spin welding 352 

Thermostaking 352 

Ultrasonic sealing 353 

Vibration welidng 356 
Decorating and printing 358 

Electroplating and sputtering 358 

Hot stamping 359 

In-mold decorating with 
coatings 362 

In-mold decorating with foils 363 

Printing 364 

Vacuum metallizing 366 
EMI shielding and electrostatic discharge 
367 
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By mechanical means 368 
By surface treatment 369 
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DECLARATION 0? JOHN COX 
I, John Cox of Newton Abbot, Devon, United Kingdom, state 

that: 

1. I am a named inventor in U. K. patent GB 2,248,177, and 
coinvented the flexible cutting mat described in that patent. 

2. I was formerly a director of ROS Marketing, also of 
Newton Abbot, Devon, United Kingdom. 

3. In 1990, I participated in an effort by ROS Marketing to 
sell in the U. K. a flexible plastic sheet cutting mat for use in 
food preparation. 

4. Prior to December 22, 1991 and as part of its sales 
efforts, ROS Marketing distributed to the public printed brochures, 
true copies attached hereto as Exhibits 1 and 2. 

5. During the course of 1991 and prior to December 22, 1991, 
a description of that cutting mat was described in various publicly 
distributed newspapers and magazines, and copies of clippings from 
those publications containing the ROS mat was described in various 
publicly distributed newspapers and magazines and copies of 
clippings from those publications containing the ROS mat product 
descriptions are attached hereto as Exhibits 3, 4, 5, and 6. 

I declare under penalty of perjury under the laws of the 
United States of America that the foregoing is true and correct. 

nat e! g /g hn I C~ 

J / John Cox 
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Keen Cook? 

WOttf RoSMat^ 



To prevent flavour transfer and bacterial cross 
contamination you should use separate £?^3 
cutting and preparation surfaces. 
No waste: just cut or chop your food 
and funnel it straight into the pot! 
Easy to wipe ciean, dishwasher-proof, will 
crack or warp and can't blunt knives. 
Use RoSMat colour coded cutting boards 
for different foods: Raw Meat • Cooked 
Meat • Vegetables • Raw Fish • Salad & 
Fruit • Dairy Produce. 

A full set of six mats, each measuring 254 x 406mm 

(approx. 16 x lOin) costs just £18 including VAT, . 

postage & packing. RoSMat Marketing In, Seaiarm House, Back St MooeutyDcvoN P12L OXX 




I enclose my cheque/postal order for £18 (made payable to RoSMat Marketing Ltd) or 
please charge £18 to my Access/ VISA/ Master Card or Eu rocard card ( please circle) 

account number | | | | | | | | | | | [~] | | p| expiry date 



Signature 
Name — 
Address— 



_Date'_ 



/][} £18 per Set of Six 
-A JU Order by Phofie Access/ 



Pe^ode- 



VISA/ Master Card/ Eurocard 
card holders telephone orders 
direct on (0548) 830710 

Q between 08.30 & 17.00 hours. 
_24jire_^(0^J 830086 

j "" looSffl 5 rar aSm Sc Anrarafflwra" 1 

(rto J RoSMat Marketing Ltd • Seaiann House 
; Back Street * Modbury * Devon PL21 OXX 
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NEU AGE PRODUCTS INC. 



PHONE NO. : 7609676415 



Jan. 14 1998 05:38PM P2 



•7- . 



which the product was sold, the total promotional budget for trade shows and 

advertising of New Age and Far West was as follows: 

YEAR NEW AGE FAR WEST TOTAL PROMOTION 



1993 $8,286 - $8,286 

1994 57,374 - . $7,374 
1995 ; $3,815 .. $3,000 $6,815 

1996 $21,326 $3,000. $24,326 

1997 $69,913 $3,000 $72,913 



1 1 . New Age first offered the product at an average price of $1 .75 per mat in 
1993. The price currently averages $1 .50 because New Age has felt pressure to 
reduce its prices as a result of competition from infringers and licensees. Nevertheless, 
New Age's highest and lowest average prices over the years 1993-1987 have never 
differed by more than $0.25. Mr. Thompson's declaration indicates that Far West first 
offered the mat at an average price of $o;95, that Far West currently offers the product 
at an average price of $0.90, and that Far West's highest and lowest average prices 
over the years 1995-1997 have never differed by more than $0.05. Thus, in spite of 
relatively low promotional expenditures and relatively constant prices, this product has 
enjoyed considerable and increasing commercial success. 

I further declare that all statements made herein of my own knowledge are true 
and that all statements made on information and belief are believed to be true; and 
further that these statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or imprisonment, or both, under 
Section 1001 of Title 18 of the United States Code, and that such willful false 
statements may Jeopardize the validity of the above-referenced application or any 
patent issuing thereon. 



Date: 




DECLARATION UNDER 37 C.F.R. § 1.132 



I, James F. Carley, declare and say that: 

1. I am a Chemical Engineer with over 40 years of experience in Chemical, 
Materials, Plastics and Quality-Assurance Engineering. I hold Doctor of Philosophy, 
Master's and Bachelor's degrees, all in Chemical Engineering, from Cornell University. I 
am a registered Professional Engineer in California and Colorado. In 1983 I was elected 
a fellow of the international Society of Plastics Engineers. 

2. I taught at the university level for 1 5 years and conducted academic research 
in the fields of Chemical Engineering, Polymer Science and Mechanical Engineering. I 
have written 12 papers included in national conference proceedings and conducted 30 
presentations at technical conferences. I have authored eight chapters in technical books, 
and am the editor/author of Plastics Extrusion Technology Handbook (2nd ed. 1989) and 
Whittington's Dictionary of Plastics (3d ed. 1993). I have authored or co-authored over 50 
publications in trade journals and refereed journals, the majority of which dealt with plastics 
matters. I was Engineering Editor of Modern Plastics for three years and part-time 
Technical Editor for six years. As Technical Editor, I wrote 90 technical reviews for Modern 
Plastics. 

3. My industrial experience in the field of plastics includes five years of research 
and development experience with DuPont Company's Plastics Department, two years with 
Prodex Corp., a manufacturer of plastics extrusion equipment, and one year with Celanese 
Development Corp. My work involved plastics processing, statistical consulting, new 
product development, machine design and setup and economic evaluation of new 
products. I have also served as an independent research scientist and consultant. In the 
area of plastics engineering I have been consulted on applications of plastics materials to 
product design, material selection, processing, rheology, equipment design, quality control, 
and design and analysis of experiments. 

4. As a result of my education and experience, I consider myself an expert in 
the chemical composition, the physical and application properties of plastics and the 

[DECACARL98.A1 5] 



applications of plastics in product design. With regard to applications of plastics, I am 
familiar with the suitability of many types of plastics for use in various types of products. 

5. I have read U.S. Patent No. 5,472,790 ("the 790 patent") and understand the 
subject matter it discloses and the invention it claims. New Age Products, Inc., the 
assignee of the 790 patent, currently employs me as an expert in the patent infringement 
case that is currently pending against Progressive International Corporation, I receive 
hourly fees for my services, which include services in connection with related proceedings 
in the U.S. Patent and Trademark Office. 

6. The art to which the invention pertains relates primarily to plastics 
engineering and the suitability of plastics for use in articles, and also to plastic kitchenware 
products such as cutting boards. 

7. I am familiar with the level of ordinary skill in the art. The level of ordinary 
skill in the art is not high. The art is not polymer science, and the hypothetical "person of 
ordinary skill in the art" would not be a polymer scientist or plastics engineer. Rather, the 
person of ordinary skill in the art may not even have formal training in plastics engineering 
or a thorough understanding of the technical details of the material properties such as 
flexural modulus and Rockwell hardness. For example, designing a conventional plastic 
cutting board is fairly trivial, since such cutting boards are essentially nothing more than 
rectangular slabs of tough rigid plastic. Any major resin supplier would be able to assist 
a person designing such a cutting board with the minimal design details that are involved, 
such as selecting a plastic approved for contact with food. Therefore, designers of such 
articles need not themselves have a detailed knowledge of the material properties of 
plastics. The design of such products is hardly confined to large companies with highly 
skilled research and development staff. Often, such products are conceived by 
entrepreneurs with little more than a good idea for a product and little more than a 
layman's knowledge of plastics. 
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1995 



at least 200,000 
at least 200,000 
at least 400,000 



$0.95 
$0.95 
$0.90 



$190,000 
$190,000 
$360,000 



1996 



1997 



Although the average price was lowered slightly in 1997 in response to competition 
by an infringer of the patent, the slight $0.05 change in price could not have caused 
the doubling of sales. Rather, I believe sales doubled between 1996 and 1997 
because customers perceived the merits of the invention as defined in the patent. 

4. Far West has not promoted the product to any significant extent. Far 
West exhibits at one trade show each year, at a cost of about $3,000. Other than 
the trade show, Far West spends no money or effort on advertising or any other 
type of promotion. 



In spite of relatively low promotional expenditures and a relatively 



constant price, this product has enjoyed considerable and Increasing commercial 
success. 

I further declare that all statements made herein of my own knowledge are 
true and that all statements made on Information and belief are believed to be true; 
and further that these statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or imprisonment, or both, 
under Section 1001 of Title 1$ of the United States Code, and that such willful false 
statements may jeopardize the validity of the above-referenced application or any 
patent issuing thereon. 
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I, Roderick Thompson, declare and say that: 

1. I am the President of Far West Manufacturing, Inc., a California 
corporation having offices in San Diego, California (Tar West"). Far West is a 
licensee of U.S. Patent No. 5,472,790 ("the patent"). I am also the inventor named 
In the patent. 

2. Far West's only product Is the flexible cutting mat, which it has 
manufactured and sold since 1995. To the best of my information and belief, this 
product Is within the scope of the claims of the patent in that it is identical to the 
1 114 Inch by 15 inch flexible cutting mat produced by New Age Products, Inc. In ail 
material respects mentioned In the patent with the exception of Its color. On that 
basis, to the best of my information and belief, the product has the following 
characteristics as described In the patent: It is a plastic sheet made from flat stock 
material (I.e., having been extruded flat and never having been stored In the form 
of a roll) between 0.008 and 0.030 inches In thickness, between R72 and R90 in 
Rockwell hardness, between 75,000 psl and 200,000 psi in flexural modulus, and 
able to support an article weighing at feast five ounces at a distance of at least ten 
inches from the end at which the mat Is held when the mat is flexed into the funnel 
or trough shape illustrated in Fig. 1 of the patent. This is the flexible cutting mat 
product to which I refer below. 

3. The flexible cutting mat that Far West sells has met with considerable 
commercial success, and sales continue to grow. The product is sold in units of one 
cutting mat per package to distributors and retailers, Far West's sales figures for 
this product, including number of mats sold and their average price, are as follows: 

*EAB UNITS SQlQ avg. price total salfs 
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I further declare that all statements made herein of my own knowledge are true and 
that all statements made on information and belief are believed to be true; and further that 
these statements were made with the knowledge that willful false statements and the like 
so made are punishable by fine or imprisonment, or both, under Section 1001 of Title 18 
of the United States Code, and that such willful false statements may jeopardize the validity 
of the above-referenced application or any patent issuing thereon. 
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I. Michael Cahhil, declare and say that: 

1. 



I am e professional chef with 33 years of experience in the culinary 
arts « hold an Associate 0 f Arte degree in Culinary Arts^ and graduated with 

MLCE LZ ^"^'^ 38 3 company, 

o , t k ' ' * VS b8en ^ 1992 - ' h ™ with ove 

, 0 ^chens in the past 33 y. ar , , began my ^ ^ ^ , ^ ™ 

the Hyatt Regency hotel chain where I served as chef and manager of fctchen 
operates for the Hyatt Dallas Hotel, Ponte * Ore Hyatt Recency Embarcadero 
in to Francisco, as well as Hyatt Regent hotels In Dearborn, Michigan 
Ch.cago, LaKe Tahoe, New Orleans end Nashville. In 1978 I moved to open the 
LO.W, An Btol e note, ,n Da.la, The Lew, : Anatofc's Ive star ,Entrecote J 
*e four end a haif star Plum Blossom restaurants received worldwide acclaim I 
eftloewsAnatoleln 1980 to become theSheraton Corporate Execute Chef 
headed operations at the Sheraton Washington Note, and developed a new style 
of regnal American cuisine for the entire Sheraton hotel: chain. When the 
opportunity to serve as a consultant for Memphis restaurants arose in 1982 I left 
the hotel industry. » created the restaurants on Mud Island Historic River Park 
created Memphis', first northern Italian restaurant, Rialto's Palm Court which ' 
was acclaimed seven straight years as one of Memphis' top three restaurants 
and opened the city's first wine bar, Le Chardonn.y, .* we « as La Reserve a' 
private French dinina club, and Bayou Bar end Grill, a Cajun grill, in 1900 I 
opened the prototype for a chain of Louislana-styie salaries, Cafe Roux and 
continued to operate three Cafe Rouxfcr^e^ «nl^,S& eda 
seasonal classic French restaurant in Bar Harbor. Maine. 

2. I have been awarded three culinary medals. I have held the office 
of Belli for the Memphis chapter of the Chaine das Rotisseurs. the most 



MLC ENTERPRISES 



PAGE 03 



FROM : u NEU PGE PRODUCTS INC. vvi( PHONE MO, J....7609676415 



Jan. 21 1999 09:05AM P3 



prestigious culinary ^Cation in the world, for eiahtyeare and am p mm* 
Bam Honorare I have also served ** president of the Greater Memphis Chefs 
Association end am * member of the American Instate of Food and Wine. 

3 Between 1992 and 1997 I produced anc aired several television 
and radio shows, including a 30 minute cooking show. "Now You're Cookln; 
which aired on Memphis' ABC affiliate, a radio talk show ealled "What's 
Cooking," which ran 4* years, and a noon new* quick tip show for Memphis' 
CBS affiliate, which ran for a year. I continue to make numerous personal 
appearance* each year for charitable and profit organizations throughout the mid 
South. 

4. it was during a personal appearance at a Bartlett, Tennessee 
supermarket that \ first became aware of the flexible plastic cutting matthat New 
Age Products, Inc. of San Diego, California sells under the name "Chop Chop." I 
waa In need of a cutting board for a demonstration, and the store manager 
offered me one of New Age's cutting mats that he was selling from the display. 
The Chop Chop mat waa perfect for my needs. I continued to use the Chop 
Chop mat after this event, including on my television shows. 

5. Soon after I began using the Chop Chop mat on television, a 
representative for New Age Products called and asked for my opinions on the 
Chop Chop. 1 raved about its innovative concept of doubling as a cutting mat on 
which a parson can prepare food and a scoop with which the person can then 
transfer the food into a pot. I continue to rave about the Chop Chop mat to 
nearly everyone I meet. Although I admittedly now receive a commission from 
New Age on any sales that may result, I was enthusiastic about the Chop Chop 
mat from that first day I used it in that Bartlett, Tennessee supermarket-way 
before any commission arrangement was even brought up. In any event. I 
receive the same sales commission rate as any other New Age sale* 
representative receives. A commission is not the reason for my enthusiasm 
about the Chop Chop, irs simply a great product. I personally use at least three 
Chop Chop mats at home. I wholeheartedly offered my help when New Age toW 
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me a couple of weeks ago that they could use my oommisnts to help bolster their 
patent in some proceeding* in the US. Patent and Trademark Office. I do not 
expect anything in return. 

6. i have used hundreds of cutting boards or mats in my professional 
career as well as hundreds of other culinary tools and gadgets, (t use the terms 
cutting "board" and "mat" synonymously he**.) A conventional plastic cutting mat 
is a thick slab of plastic (et least about V* inch in thickness). They are quite rigid 
and inflexible 1 have seen and used literally hundreds of different cutting mats In 
my career, and all of the mats shared the same property of being thick and 
inflexible The Chop Chop mat is like nothing I have ever seen. New Age has 
informed me that theirs is admittedly not the first thin, flexible cutting mat ever 
conceived, but added that they believe no other mat tefljre the Chop Chop had 
the Chop Chop's unique balance of flexibility with strength end toughness in 
combination with its ability to lay flat on a countertop without a tendency to curl, 
Its resistance to discoloration when bent Into the trough shape, it* resistance to 
flaking when scraped, and other advantages. I comment below on each of these 
problems that I have been told afflicted prior mats and explain that overcoming 
these problems would clearly be the overwhelming reason why chefs and home 
cooks alike may be purchasing the Chop Chop in increasing numbers, and not 
any minor decreases in price or increases In advertising that may have occurred. 

7. The Chop Chop mat is strong enough to support several pounds of 
food when held at one end and flexed into its characteristic curved or trough 
shape. I have been told that strength is an issue in this case, and I do not 
believe that professional chefs or domestic users of cutting mats would be 
Interested in a mat that was flimsy and could not support more than a couple of 
ounces » would certainly be frustrating if the mat crumpled under the weight of 
the food and allowed it to spill. 
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8. Ateo, I have been told that toughness is an issue, Chefs and 
domestic users of cutting mate would not tolerate a cutting mat that is ec soft or 
so thin that using a knife on it would cut completely through it or even deeply into 
it. Not only would that shorten the life of the mat, but it's well Known that a 
deeply scored mat can harbor bacteria; Professional kitchens replace cutting 
mats frequently for this reason. On the other hand, a mat made of a material 
that is too hard could rapidly dull a Knife. 

9. I have also been toid that curling is a possibility unless the mat la 
made from the right material. Chefs and domestic users of cutting mats would 
reject a cutting mat that has a curt. From my experience with wooden cutting 
boards that have warped over time, I can say that a euttihg mat that fails to stay 
flat on the countertop would be extremely irritating because it would move 
around on the counttrtop when one chops food on it This could, of course, 
pose a danger to one's fingers. 

10 I have also been told that mats made from softer plastic could allow 
plastic to flake off If, for example, soraped with one's fingernail. Chefs and 
domestic cutting mat users would not be interested in any cutting mat that 
allowed this to occur, since flakes of plastic could end up in the food being 
served. 

11. I hava also been told that mats made from certain plastics could be 
p^rmaner tly discolored when flexed in that a whitish line could occur where the 
mat is flexed the most. Though I do not recall any specific Instance, I know that I 
have seen this sort of discoloration In plastics from bending them. Such 
discoloration would be undesirable in a cutting mat because it cOUW appear to be 
dirty or damaged. Also, a nice feature of the New Age mat Is that It Is sufficiently 
transparent or translucent that It can be placed over a recipe or something else It 
Is desired to keep in vi*w. Discoloration would affect this feature. All other 

4 
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outting mat* I have seen have been opaque or at least too cloudy to read 

anything placed under them. 

12. As a result of my experience, I consider myself familiar with what 
motivates professional chefs and home cooks to purchase culinary products 
such as cutting mats. Professional chefs and other cutting mat uaere would not 
purchase a cutting mat that has the problems mentioned above. I am not 
familiar with any other flexible cutting mats, but if the New Age mat In fact solves 
these problems that New Age has told me afflicted other mats, then chefs and 
other users would definitely purchase the New Age mat over those other mate for 
that reason alone, even if the New Age mat were, to cost somewhat more. The 
problems mentioned above are not tolerable to prospective consumers in a 

cutting mat at any price. 

1 3 Also, like price, advertising only goes so far toward increasing sales 
of culinary products, particularly in a professional kitchen setting. Even the 
slickest and most extensive advertising of a culinary product Is rarely persuasive 
to professional chefs, who rely primarily on their own experience with a product 
and Its reputation with other chefs. Although home cooks may perhaps be more 
tempted by advertising than professional chefs, the Chop Chop Is the type of 
culinary product that one would replace often, and nobody would be a repeat 
purchaser of a cutting mat that suffered from the disadvantages described 
above. Advertising may help a company make a culinary product known Initially, 
but it cannot create repeat customers. Only the merits of a great culinary 
product will keep customers coming back for more. 

14. in view of the above, in my opinion, slight decreases in price or 
increases in advertising or similar occurrences would not be the motivating factor 
accounting for any increase In sales of thesChop Chop mat. Rather, the 

s 
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advantases described above would jb» the overwhelming, factor accounting tor 

any increase in sales. j I 

I further declare that »» statue mkde herein of my own knowledge an 
true and that all statements made on Information and belief are believed to be 
true; and further that time statements were hiade with the knowledge that WHIM 
false statements and the like SO majse are punishable by fine or Imprisonment, or 
both, under Section 1001 of Title 1^ of the United StatesCode, and that such 
willful false statements may jeopardize the yfclidity of the above-referenced 
application or any patent issuing thf rton. 



Date: 
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Neil F. Martin, Esq., CSB No. a 1,677 

Kathleen A. Pasulka, Esq., CSB No. 145,255 

Lawrence D. Maxwell, Esq., CSB No. 167,614 

BROWN, MARTIN, HALLER & McCLAIN 

1660 Union Street 

San Diego, California 92101 

Telephone: (619) 238-0999 

Attorneys for Plaintiff, New Age Products, Inc. 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 



Civil Action No.: 96 2129 J CGA 

DECLARATION OF RODERICK 
THOMPSON IN SUPPORT OF 
NEW AGE'S MOTION FOR 
PATENT CLAIM 
INTERPRETATION 



DATE: SEPTEMBER 17, 1997 
TIME : 2:30 P.M. 
PLACE: COURTROOM 12 
JUDGE: 

HON. NAPOLEON A. JONES, JR 



NEW AGE PRODUCTS, INC., 
Plaintiff, 

v. 

PROGRESSIVE INTERNATIONAL 
CORP., 

Defendant. 

PROGRESSIVE INTERNATIONAL 
CORP., 

Counterclaimant, 

v. 

NEW AGE PRODUCTS, INC., 

Counterclaim Defendant. 



I, RODERICK THOMPSON, declare: 

1 . I am the inventor named in U.S. Patent No. 5,472,790 ("the '790 patent"). 

2. I regard and always have regarded my invention to be a flexible mat of a 
size for cutting and handling food articles that is made from a certain type of plastic. 
The use of such plastic solves the problems that existed in prior flexible cutting mats. 
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I did not Invent the plastic material Itself, nor was I the first to come up with the 
general idea of a flexible cutting mat. Rather, my discovery was that If I used a 
certain type of plastic for a flexible cutting mat, that It solved the problems that existed 
in the prior mat of which I was aware. 

3. I never attempted to obtain patent protection so broad as to cover any and 
all sheets of this type of plastic, nor did I believe that I was entitled to such protection. 
Although 1 am experienced in the plastics field, I am not a polymer chemist, and ft 
would be absurd for anyone to think that I Invented a new kind of plastic. I never told 
my attorneys or the Patent and Trademark Office that I Invented the plastic itself, and 
the 790 patent does not Imply any such thing. In fact, the 790 patent clearly points 
out In column 4, lines 2-5 that a type of polypropylene having suitable physical 
properties was commercially available from Rexene Resins. I do not know how 
anyone could interpret the claims of the 790 patent as being so broad as to cover a 
mere sheet of plastic that is not a flexible article cutting and handling mat. ■ 

I declare under penalty of perjury under the laws of the United States of 
America that the foregoing Is true and correct; executed this day of August, 
1997 at Id*** Bfi«*/ (ffl 



RODERICK THOMPSON 
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Test Report 



3883. E. Eagle Drive, Anaheim, CA 92807-1722 / Phone 7 1 4-630-3003 * Fax 734-630-4443 

FA A Repairstation Number OYCR172L 



John R. Benefiel 
Law Offices 

280 Daines Street Suite 100 B 
Birmingham, MI 48009-6244 



Page I of I 

Date: October 31, 1997 

OCMTLNo: 971501 

PO No; Verbal John R. Benefiel 

Phone: 248-644-1455 

Fax: 248-644-6530 



Background: 

A group of plastic sheeting samples identified as "COUNTER-MAID®" were submitted for 
the purpose of performing a material identification by use of Fourier Transform Infrared 
(FTIR) analysis and Differential Scanning Calorimetry (DSC). 

The submitted samples were identified as a Polypropylene Copolymer. The purpose of this set 
of tests is to determine if this is indeed what the material is. 

Methods of Testing: 

FTIR testing was performed by removing a small amount of material from both sides of the 
sample and performing diffuse reflectance spectroscopy. 

DSC testing was performed by cutting a sample weighing 7.20 mg, placing it in a sealed 
aluminum pan and performing a DSC test at a heating rate of 10°C per minute. 

Test Results: 

The FTIR analysis of the sample best matched that of Polypropylene Copolymer. See attached 
spectra's. The primary difference between the copolymer and homopolymer is the peak at 723 
cm-1, this is indicative of a secondary material being present. 

The DSC analysis of the COUNTER-MAID® sample shows a slight inflection in the slope at 
about 120°C. This is indicative of a copolymer. See attached DSC curves. You will notice 
the homopolymer standard shows a fairly flat slope prior to the transition of the polypropylene, 
where the copolymer standard shows an inflection. 




Lab Director 
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